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Editorial

This issue analyses some of the most important recent developments in the FMCG sector
as regards competition law, from the -always difficult- treatment of restrictions to e-
commerce [the European Commission has just launched three new investigations
following last year’s preliminary report] to the most recent upheavals in the longstanding
conflict between manufacturers and distributors [purchasing alliances continue to
generate a lot of discussion], the recent developments in terms of resale price fixing [the
German authority has published an interesting guidance note], and the benefits of
compliance programmes [reference is made to a recent Italian case where these were
recognised as a mitigating factor].
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We hope you find this useful and, please, do not hesitate to contact us should you have
any question.

Marimon Abogados” FMCG Team
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The European Commission has just launched three investigations into
potential, unjustified restrictions affecting e-commerce

As stated in the press release of 2nd February 2017, the EC has opened
three investigations into potential unjustified restrictions to e-commerce
affecting the sectors of consumer electronics, video games and hotel
accommodation.

As regards consumer goods, the investigation targets manufacturers Asus,
Denon & Marantz, Philips and Pioneer, and focuses the restrictions
imposed to online distributors when setting resale prices, apparently
aggravated by the increased use of different software applications
allowing automatic adaptation of prices to those of competitors.

Accordingly, it appears that the Commission’s sector inquiry on
restrictions to e-commerce starts to come to fruition.

The European Commission’s preliminary report on e-commerce
restrictions

Last September, the EC released a preliminary report with the
findings of the investigation undertaken. It includes interesting
assessments on the impact of the increasing growth of e-
commerce on manufacturers of consumer goods and, especially,
on all those manufacturers interested in selective-distribution
systems, who have been particularly affected by the
investigations undertaken by antitrust authorities in this field.

Indeed, based on the market data gathered, some traditional
approaches are being revisited, like the prohibition of sales
through marketplaces such as Amazon or eBay; the requirement
to have a brick-and-mortar store before engaging in online sales;
restrictions to the use of price comparative tools? or the risks (and
also the benefits) of resale price maintenance, in order to bring
some order amidst the growing number of —even diverging-
decisions made by European national authorities.

! The investigation into video games concerns geo-blocking [blocking of access
depending on the country of residence], while the one concerning hotel accommodation
focuses on the introduction of discriminatory mechanisms depending on clients’ location.

2 Click here to see a recent case resolved by CMA in the UK.

Consumer goods & Distribution 2 February 2017


http://europa.eu/rapid/press-release_IP-17-201_en.htm
https://www.gov.uk/government/news/bmw-changes-policy-on-car-comparison-sites-following-cma-action
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More on resale price fixing

The Bundeskartellamt has just published a document summarising the
findings from several different price-fixing cases that it has resolved ever
since a general investigation into the FMCG sector was launched in
Germany in January 2010, resulting in fines totalling Euro 260 million. The
fines were imposed to 27 companies, including manufacturers and
distributors, especially in the confectionary, coffee and beer sectors (see
here).

The document explains the measures that FMCG manufacturers and
distributors should adopt to prevent being accused of illegal price
agreement. We definitely recommend that they be incorporated into
competition compliance training programmes?.

Benefits of compliance

On 19 January 2017 the Italian competition authority adopted a decision
on restrictions to respiratory treatment markets that recognises the
importance of continuously updating competition compliance
programmes in order to obtain a fine reduction (as mitigating factor).

In this case, three of the companies had updated their programmes in 2016
and provided training sessions to salespeople and senior managers to raise
their awareness on the matter. Thus, in accordance to the 2014 guidelines,
the authority agreed on 5% reduction of the fine.

All this reminds us about a similar position adopted by the Spanish
CNMC in the Mudanzas Internacionales case, where the authority agreed
to reduce the fine in 5% for the first time, as these programmes were
considered a mitigating factor (see here).

3 Although most European authorities considered it a clear infringement of competition
regulations, the cases on prohibition of resale price fixing resolved are still very common:
in addition to the files resolved by the Bundeskartellamt in the food or furniture sectors
(see here), there is also a British case (see here) in the lighting sector; or the French case
(here) regarding pétanque balls
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http://www.bundeskartellamt.de/SharedDocs/Publikation/EN/Diskussions_Hintergrundpapiere/2016/Consultation_Guidance_note_prohibition_vertical_price_fixing_brickand_mortar_food_retail.pdf?__blob=publicationFile&v=8
http://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2016/15_12_2016_Vertikalfall%20Abschluss.html?nn=3599398
http://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2016/15_12_2016_Vertikalfall%20Abschluss.html?nn=3599398
http://www.agcm.it/component/joomdoc/allegati-news/I792_chiusura.pdf/download.html
http://www.expansion.com/juridico/sentencias/2016/11/08/58221d6d268e3e34518b464e.html
http://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Meldungen%20News%20Karussell/2017/12_01_2017_Vertikal-Moebel.html
https://www.gov.uk/government/news/cma-challenges-lighting-companys-pricing-restrictions
http://www.autoritedelaconcurrence.fr/user/standard.php?id_rub=662&id_article=2946&lang=fr
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Finally, debate continues over relations between manufacturers and distributors, purchasing
power, unfair business practices, regulation of the supply chain, etc.

At the European level, the EC is currently revising the conclusions reached regarding the
purchasing power of distributors, the growth of MDD and, above all, the buying alliances on the
national and international scene in order to determine whether, after the new developments (see
the cases in France in 2014), competition in the food industry is being damaged (in terms of prices
and/or innovation). See here.

As regards France, reference should be made to the report of 15 December 2017 on the effects of
the Law on Economic Modernisation of 2008 (LME), that changed the negotiation rules between
manufacturers and distributors in France and those pertaining to joint buying agreements between
the main distribution labels in 2014, and which contains an interesting overview of all of the
economic literature on these matters: negotiation strategies, possibility to discriminate among
clients, sales at a loss, market power vs. buyer power, town-planning access barriers, etc. With
respect to joint purchasing agreements, the study commissioned by the Minister of Economy
recommends that the conclusions of the French competition authority stated in the 2015 report be
revised, as in their opinion they did not take into consideration some restrictive effects like the
complexity of price negotiations and the relevance of further rebates granted by manufacturers but
not reflected in the corresponding invoices [in order to circumvent sales at loss prohibition] that, at
the very least, make it difficult to automatically transfer to consumers the benefits of the price
reductions obtained by suppliers through an increased purchasing power. In addition, higher
attention should be paid to the risks of information exchange and the incentives for the
coordination among retailers in the downstream business -what the LME precisely wanted to
tackle-, etc4.

Similarly, it is worth noting the Decision rendered by the French authority on 2nd February 2017
regarding the concentration of Metro and Colruyt, where the impact of purchasing alliances
between among different distributors are taken into account for the first time in the analysis of the
effects on the procurement market.

As from Spain, regardless of the recent momentum gained by the Code of Good Practice (to which
a significant number of companies and associations have adhered, and has finally been published
— see here—), very little is known about the cases relating to the alliance between Dia and Eroski
following the claim lodged by the manufacturers association with the Supply Chain Supervisory
Body (AICA) or the competition authority (CNMC) other than the dismissal decision adopted by
the latter has been challenged before the Court (Audiencia Nacional).

4 Besides this, the situation in France between manufacturers and distributors seems
complicated, as it can be inferred from the statement issued by the Ministries of Economy
and Agriculture on the meeting held with suppliers and distributors, as a joint effort to
face the increased prices of raw materials.
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http://unctad.org/meetings/en/Presentation/cicplp2016c17_ccAnRenckens_en.pdf
http://www.economie.gouv.fr/files/files/PDF/RapportComplet-LME-19-dec-def.pdf
http://www.autoritedelaconcurrence.fr/user/standard.php?id_rub=662&id_article=2938&lang=fr
http://www.mapama.gob.es/es/alimentacion/temas/ley-de-medidas-para-mejorar-el-funcionamiento-de-la-cadena-alimentaria/listadoempresasasociacionesadheridasalcodigo_tcm7-444011.pdf
http://www.economie.gouv.fr/files/files/directions_services/dgccrf/presse/communique/2017/cp-201.pdf
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Marimoén Abogados is a legal firm founded in 1931 that offers legal advice in all areas of law from
its offices in Barcelona, Madrid and Seville. Our firm has adapted to market changes and is
constantly improving the legal advice provided and broadening its activity branches by creating
specialised departments that gather extensive experience in supporting our clients in their daily
activities.

— Administrative and regulatory — Competition

— Insolvency Law — Banking and financial

— Tax — Real Estate

— Labour Law — Commercial & Corporate

— Criminal Law — Litigation & Dispute Resolution

— IP&IT — Urban planning & Environment

Italian Desk French Desk German Desk Portuguese Desk

For any clarification or commentary on the contents of this alert, please contact:

— Diego Crespo (Competition & — Nathalie Klefisch (Public Law &
Distribution) Consumers)
dcrespo@marimon-abogados.com klefisch@marimon-abogados.com

— Luis Marimén (Commercial Law & IP) — Anahita Tarrega (Commercial Law &

Distribution)

Imarimon@marimon-abogados.com

tarrega@marimon-abogados.com

This document is a compilation of legal information developed by Marimén Abogados. The
information hereby contained does not constitute any kind of legal advice. Property Rights over
this document belong to Marimén Abogados. The total or partial reproduction of this document in
any medium, its distribution, its assignment or any other usage without previous consent from
Marimén Abogados is prohibited.
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